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(c) Did Menu Foods* breach express and/or implied warranties lelating to the 
sale of its pet food? 

29. MiqavTyk will Ibirly dud ade4iiat^ty protect the interests of Iho Class, bei claims 
arc typical of the claims of the members of the class, and she has retained com»6l oompetcirt and 
experienced in vlaso lu^lon Ihigaiion. 

30. A class action is superior to other available methods for fairly and efHcieiitly 
adjudicating this controversy bc«iu.Mij* among other things, <a) joinder of all members of the class 
is impracticable, and (b) many membeis of the class cannot vindicate their rights by individual 
$uim because their damages aic small relative to the burden and expense of litigating individual 
actionii. 

COLNT I 
(Breach of Warranties) 

3 1 . Plaintiff incorporates by rcfrrence the foregoing allegations. 

32. Menu Foods hreached express warranties to Plaintiff and violated the Uniform 
Commercial Code. 

33 . Menu Foods breached implied warranties to Plaintiff and violated the Uniform 
CommeFcial Code. 

34. Menu Foods breached the implied warranty of merchantabili ty. 

35. As a proximate cause of this misconduct, plaintiff and ber cla«s suffensd actual 
damages, including without limitation the cost of the contaminated pet food and any resulting 
veterinary bills. 
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WHEREFORE, Pliiintier, on bdialf of herself and the Class, prays fbr the fbltowing 

relief: 

il An order ccttifyins the Class as defined above; 

2. An award of actual damages; 

3 . Appropriate injunctive relief, 

4. Medical monitoring damagea; 

5. Reasonable attorney' s fees und costs; and 

6. Such further and other relief the Court deems appmpriate. 

COUNT n 

36. Plaintiff inooipoiates by reference the foregoing allegations, 

37. Menu Foods owed its customers a duty to offer s«fe, aon-contaniinHted products 
in the sttcam of commerce. 

38. Menu Foods breached this duty by filing to exercise due cars in the producing, 
procciising, manufacturing and offering tor sale of the contaminated pet food described herein. 

39. Menu Foods further breached this duty by failing timely and effectively to warn 
plaintiff and the class of the contaniin(t.tioD even after it had actual knowledge of that feet and of 
the resulting risks. 

40. As a proximute cause thereof, plaintiff and her class suffered actual damages, 
ineliuling without limitation the cost of the contaminated pet food and any resulting veterinary 
bill$. 
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WHEREFORR, PlaintiCT, cm behalf of hoBclf and the Class, prays for the Ibllowing 

relief: 



1. 


An Older certifying the Class as defined above; 


2. 


An award of actual damages; 


3. 


. Appropriate injunctive relief; 


4. 


Medical monitoring damages; 


5. 


Reasonable attont^'s mid costs; and 


6. 


Such further and other relief the Court deems appropriate. 




JURY DEMAND 



PlaintifT requests trial by jury of all c1aim$ that can be so tried 

March 20, 2007 Dawn M^ervxiyk, individually and on behalf of a 

class of Rimilarly situated individuals 




John Blitn 
Joy Edclson 

Myles McGuire (Of Counsel) 
Blim & Edelson, LLC 
53 West Jackson Boulevard 
Suite 1642 

Chicago, lliinois 60604 
(312)913-9400 
(312)9l3-9401 (Fax) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TENNESSEE 
KNOXVILLE DIVISION 

LIZAJEANHOLT, ) 

IndividuaUy, and on behalf of similarly ) 
situated persons, ) 

) No. 

Plaintiff, ) 

V. ) Class action 

MENU FOODS, INC., ) JURY DEMAND 

) CLASS ACTION 
Defendant. ) 

CLASS ACnON COMPLAINT 

I. Class Action 

1. Plaintiff, individually and as representative of a Class of similarly situated 
persons more defined below, brings suit against the named Defendant for offering for sale 
and selling to Plaintiff and Class members pet food and food products - "cut and gravy" 
pet products - formally recalled on March 1 6, 2007. Defendant is a corporation doing 
business and operating in the United States. Defendant recalled cat and dog food 
products that are sold under numerous brands by several national chain stores in 
Tennessee and other States in the United States. The pet food products were produced 
by Defendant(s), a private label manufacturer, labeled by the Defendant, and then 
distributed and ultimately sold to Plaintiff, Class Members, and others. Defendant issued 
or caused to be issued a press release announcing the recall, and the United States Food 
and Drug Administration issued a press release die same day. These pet food products 
were intended to be placed in the stream of commerce and distributed and offered for sale 
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and sold to Plaintiff and purchasers in Temiessee and the United States and fed to their 

pets, cats and dogs. 

n. Jqrisdidlon and Venue 

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and 
subsection (d), and the Class Action Fairness Act of 2005, Pub. L.109-2 (Feb. 18, 2005); 
and over supplemental state law claims pursuant to 28 U.S.C, §1367. 

3. Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391 
and/or Pub. L.109-2 because a part or substantia] part of the events or omissions giving 
rise to the claim occurred in this judicial district, or a substantial part of property that is 
the subject of the action is situated in this judicial district. 

4. In this judicial district, Plamtiff purchased the recalled pet food product made 
by or for Defendant, and her pet ate or consumed it. Thousands of other 
consumers/customers - including Plaintiff and other Class Members - purchased the 
recalled or contaminated products in this judicial district from retailers that Defendant, its 
agents, affiliates, or otheis it or they controlled sold or made available to them. In turn, 
retailers or others sold these recalled products to the general public, including Plaintiff, 
Class members and other purchasers. These products were purchased for consumption by 
the pets of Plaintiff and the Class members. Defendant made or caused these products to 
be offered for sale and sold to the public, including Plaintiff. 

5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as 

well. 

ra. Plaintiff 
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6. At all times mfllerial hereto, Plaintiff Lizajean Holt was and is a citizen of the 
State of Tennessee and the United States and resides in Knox County, Tennessee. 

IV. Plaintiff's Purchase(s)/DefeDdant's Recall 

7. Plaintiff puichased recalled brands of Pet Pride and lams pet food from a 
national chain grocery store, Kroger, operating in Knox County, Tennessee. Kroger, like 
other retailera, did not alter the product produced by the Defendant m any way prior to 
selling it to Tennessee consumers and other consumers throughout the United States. 

8. Without knowing that Defendants would recall the product after it was offered 
for sale and sold to her, Plamtiff purchased and fed the p!roduct(s) to her cat, her pet. Her 
pet became lethargic and began drinking large amounts of water and Plaintiff 
discontinued feeding the Defendant's products to her cat prior to the recall notice. 
Plaintiff and thousands of other consumers will now face veterinary bills to have their 
pets evaluated for kidney damage. 

9. Before her purchase, Defendant never warned Plaintiff that the pet food 
product that she purchased for feeding her pel may or would cause it have health 
problems or concerns or that she would have to take her pet to a veterinarian due to a 
health concern relating to or resulting fipom the tainted pet food. 

10. On or on about March 1 6, 2007, Defendant issued a recall for certain pet food 
for cats and dogs that it manufactured m plants that it controlled, owned, operated, or 
managed in the United States. 

1 1 . Defendant's business consists substantially of providing private label pet 
foods at its plants or pet foods under other brands, not its own. In turn. Defendant's 
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products are sold under a variety of labels or brands listed on its website as of March 17, 
2007 and set forth below. 

12. The product that Plaintiif purchased at a Kroger in Knoxville was a product 

recalled by Defendant. 

13. After Plaintiff purchased the pet food and fed it to her cat, she learned about 
the recall and the actual or potential problems and concerns from purchasing and feeding 
the product to her pet. 

14. Plaintiff bought the p!roduct(s) for their intended purposes: to feed her pet, 

15. Defendant placed these pet products in the stream of commerce in Tennessee 
and elsewhere expecting that consumers such as Plaintiffs, the Qass membws, and the 
general public would feed these products to their pets. 

V. Defendant, lit Business, and the RecaU 

16. At all times material hereto, Defendant Menu Foods, Inc. was and is a New 
Jersey corporation with its principal place of business in the State of New Jersey, 
specifically located at 91 30 Griffith Morgan Lane, Pennsauken NJ 08 1 1 0. Defendant is 
ultimately owned or controlled by Menu Foods Income Group, an Ontario based legal 
entity. Some of Defendant's high managerial or officers or agents with substantial 
authority are also high managerial officers or agents of Menu Foods Income Group. 
Defendant may be served through the Secretary of State for Tennessee or as provided by 
law. 

17. Defendant Menu Foods, Inc. owns, controls, is related to or an affiliate of a 
firm with plants where the pet food is manufactured or processed that are located in the 
United States. These plants are located in Emporia, Kansas and, Pennsauken, New 
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Jersey, ihe place of manufacture where the pet products were recalled, and/or at other 
locations in the United States. 

18. Defendant is tiie leading North Amraican private label/contract manufecturer 
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty 
retailers, and other wholesale and retail oudets, including Wal-Mart, Safeway, Kroger, 
PetSmart, Inc., Giant Food, and other large retail chains, and has provided pet food 
products to or for Proctor & Gamble, Inc. It produces hundreds of millions of containers 
of pet food annually. 

19. Defendant has manufactured or produced pet food for private labels for about 
17 of the 20 leading retailers in the United States. 

20. Defendant's business includes manufacturing, producing, distributing, or 
selling cat food under various brands or labels, and/or for third party firms, including; 
America's Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments, 
Demoulus Market Basket, Eukanuba, Fine Feline Cat, Food Lion, Food Town, Giant 
Companion, Hannaford, Hill Country Fare, Hy-Vee, lams, Laura Lynn, Li' 1 Red, Loving 
Meals, Meijer's Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural 
Choice, Paws, Pet Pride, President's Choice, Priority, Sav-a-Lot, Schnucks, Science Diet 
Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield Prize, Sprout, Total 
Pet, Wegmans, Western Family, White Rose, and Wynn Dixie. 

21 . Defendant's business includes manufacturing, producing, distributing, or 
selling dog food under various brands or labels, and/or for third party firms, including: 
America's Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red, 
Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion, 
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Giant Co!n[q>anion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, lams, Laura 
Lynn, Li'l Red, Loving Meals, Meijer's Main Choice, Mixables, Nutriplan, Nutro Max, 
Nutro Ultra, Nutro, orRoy US, Paws, Pet Essentials, Pet Pride - Good & Meaty, 
President's Choice, Price ChoHwr, Priority, Publix, Roche Brothers, Sav-a-Lot, 
Schnucks, Shep Dog, Stirout, Statler Bros, Total Pet, Western Family, White Rose, Wynn 
Dixie, and Your Pet. 

22. On Defendant's website as of March 17, 2007, it listed by brands, the size of 
the container or pouch, the dates of manufacture, and the products subject to recall. 
Thus, each container or pouch and size of each brand or label listed - subject to the recall 
above - was noted specifically on its web site. Thus, a 3 ounce can or pouch of Pet Pride 
Pouch Mixed Grill 24 X 3 with sale by date of March 8, 2009, with a specified "UPC" 
number was one of about 1 50 separate Pet Pride labeled cat food that Defendant recalled. 
The other brands also graierally Usted numerous separate pouches or containers bearing 
the major private label or brand with a further sub-description similar to the manner 
described above, by brand or label. 

23. After reports or complaints from pet owners about symptoms - such as 
vomiting or lethargy - suggesting kidney failure in their dogs and cats and/or after reports 
of deaths of certain pets, from or through its Canadian ofiice or afBliation, Defendant 
caused or issued a recall of certain specified pet products, reportedly totaling between 40 
and 60 million cans. 

24. Defendant also advised a governmental agency of the United States about the 
recall and certain events leading to the recall, namely the Food and Drag Administration 
(FDA). 
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25. DefHidant produces over 1,000,000,000 pouches or containers of pet food 
products each year, a aubstantial portion of which is sold or offered for sale in Tennessee 
or for Tenntsseans who purchase the products for their pets. Many consumers who jear 
for the health of their pets will no longer have the product because it has been fed to the 
pets. 

26. Defendant knows or should know that national, regional, and/or local 
distributors wilt distribute these finished pet food products that it manufactures or 
processes to retailers to offer them for sale in Tennessee to Tennesseans who purchase 
and buy thero for their pets for consuoiption by their pets in the State of Tennessee and in 
this judicial district. 

27. Defendant knows or understands that millions or tens of millions of cans or 
pouches of the pet food products that it manufactures or produces will be advertised, 
promoted, and sold in Tennessee and this judicial district, including a significant or 
substantial part of tfie recalled pet food. 

28. Defendant knows or understands that the promotion and advertising of pet 
food produced at its plants in part targets consumers and customers in Knox County, in 
this judicial district, in the State of Tennessee, regionally, or nationally. 

29. Defendant makes or produces the pet food products in its plants with a 
purpose or design that consumers and customers will purchase them, regardless of brand 
or label name, place of purchase, or place where pets actually consume them. 

30. Defendant makes or produces for third parties well-known, lesser known, 
and/or premium or discount brands or labels of pet foods and knows that customers and 
consumers will ultimately purchase them to feed to their pets. 
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3 1 . Defendant desires that consumers and others who purchase or consider 
purchasing a pet food product made or produced in one of its plants, by whatever label or 
brand, beHeve that the pet food product is safe for their pet$ to eat. 

32. In the last few days, Defendant has recalled specified pet food products that 
consumers and customers purchased fiom a time beginning about December 3, 2006 and 
concluding about March 6, 2007. 

33. Class members and others have purchased the pet products that were recalled 
across the United States, in Tennessee, and in this judicial district. 

34. Class members and others who purchased or fed Defendant's products to 
their pets did so in this judicial district, in Tennessee^ and in the United States. 

35. Some class members or others have already taken their pets to a veterinarian 
for treatment or diagnosis related to their pets eating the recalled pet food and more will 
do so as won! of the recall spreads. For instance, the Knoxville NewsSentinel carried a 
prominent story about the recall and the potential dangers to the pets of East Tennessee 
citizens in its Sunday, March 1 8, 2007 edition. 

36. Class members have suffered and will suffer mjuries, losses, or damage as a 
result of the recall and/or feeding their animals the food that was recalled. 

37. Tliere have been other reported incidents of pet food being recalled as a result 
of possible or actual concerns or problems with the pet food and its or their effects on 
pets. Defendant knew or should have known about the risks and possible injury. 

VI. PlaintifT, Class Members, and Others* Losses, Damages, and Injuries 

38. As a result of then- purchases of the pet food recalled or subject to recall, set 
forth above. Plaintiff, Class members, and others have suffered and will suffer a loss. 



8 



Case 5:07-cv-05053-JLH Document 9 Filed 04/13/2007 Page 13 of 50 



damage, injury, and sustained damages, including consequaitial and incidental damages, 
such as costa of purchasing the contaminated food product and replacing it xvith a safe 
food product, including sale tax or a similar tax, costs of making an additional trip to a . . 
retail store to purchase safe, non-contaminated pet food, the price of postage to secure a 
refimd offered by Defendant, the cost of vetainarians, treatment, medicines and the 
trip(s) to make such visits for diagnosis and treatment, and otherwise. 
VII. Breach of Warranties & Remedies 

39. Defendant breached express warranties to Plaintiff, the Class, and others, and 
violated the Uniform Commercial Code. 

38. Defendant breached implied warranties to Plaintiff, the Class, and others, and 

violated the Uniform Commcrdal Code. 

40. Defendant breached the implied warranty offitness for a particular purpose 
by claiming certain of the pet food that it manufactured or produced and was recalled 
were fit and safe for consumption by pets and thereby violated the Uniform Commercial 
Code. 

41. Defendant breached the implied warranty of merchantability. In fact, the pet 
food subject to recall and purchased or used by Plaintiff, the Class, and others was not 
merchantable. This breach violated the Uniform Commercial Code. 

42. Plaintiffs are entitled to the remedies for breach authorized by the Uniform 
Commercial Code and other law. 

Vni. Negligence 
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43. Defendants owed Plaintiff and the Class a duty to only offer safe, non- 
contaminated products for consumption by pets and offered for sale and sold in the 
stream of commerce. 

44. TTiough its failure to exercise due care Defendant owed Plaintiff, the class, 
and others, Defendant was neghgcnt in producmg, processing, manufecturing, and 
offering for sale the recalled pet food and pet food products it offered for sale and sold to 
Plaintiff, the class, and others. 

45. Defendant failed to use sufficient quaUty control, to do adequate testing, to 
perform pr^jper manufacturing, production, or processing, or failed to take sufficient 
measures to prevent the pet food products that were recalled from being offered for sale, 
sold, or fed to pets. 

46. Defendant knew or should have known that the pet food that was recalled 
presented an unacceptable risk to the pets of the Plaintiff, the Class, and others and would 
result in damage that was foreseeable and reasonably avoidable. 

47. The loss, damage, and injuries were foreseeable. 

48. Defendant's negHgencc proximately caused the loss, damage, injury, and 
damages to -Plaintiff, the Class, and others. . 

IX. Statutory Unfair or Deceptive Trade Practices Act 

49. Plamtiff, the Class, purchasers, others, and Defendant are each a "person" 
within the meaning of Tenn. Code Ann. §47-1 8-1 03. 

50. Defendant's offer for sale or sale of their recalled pet food products is in or 
affects trade or commerce in Tennessee. 
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51 . Defendant impliedly represented to the public, Plaintiff, the Class and others 
that its pet food products were safe for consumption by their pets and could be safely 
purchased. 

52. hi fact, Defendant recalled or caused to be recalled miUions of contamers or 
pouches of pet food because it risked the health and well-being of consumers, customers, 
Plaintiff, purehasers, the Class, and others. 

53. Defendant violated Tenn. Code Ann. §47-18-104 (a) and sub-ports of (b) by 
placing these unsafe pet food products in the stream of commerce in Tennessee. 

54. Each Plaintiff, Qass member, and other person adversely affected m 
Tennessee has suffered an ascertamable loss of money or property due to a violation of 
the Consumer Protection Act. 

55. Plaintiffs brings a claim for a violation of the Tennessee Consumer Protection 
Act under Tenn. Code Ann, §47-1 8-109, including the ascertainable loss of money or 
property by each such person. 

X. Rule 23 

56. Plaintiffs ask this Court to certify the following Class: 

All persons in the United States who purchased or fed his, her, or their cBt(s) or 
dQg(s) pet food produced or manufactured by Defendant that was or will be 
r^alled by the Defendant, including that produced from December 3, 2006 up to 
and including March 6, 2007. 

57. Plaintiff is a member of the Class, sues as a representative party on behalf of 
all, and avers that the class is so numerous that joinder of all members is impracticable. 

58. There are questions of law or fact common to the Class. These common 
questions include but are not limited to the following: 
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a. Whether Etefeodant sold pet food products that were recalled or subject to a 

recall? 

b. Whether Defendant advertised, represented, or held itself out as producing or 
manu&cturiiig a pet food product that was safe for pets of the class members? 

c. Whether Defendant expressly warranted these products? 

d. Whether Defendant impUedly warranted these pit>ducts for fitness for a 
particular purpose? 

e. Whether Defendant impliedly warranted these products for merchantability? 

f. Whether Defendant purported to disclaim any express warranty? 

g. Whether Defendant purported to disclaim any implied warranty? 

h. Whether any limitation on warranty fails to meet its essential purpose? 

i. Whether Defendant intended that the pet food products be purchased by 
PlaintifT, Class members, or othera? 

j. Whether Defendant intended or foresaw that Plaintiff, class members, or others 
would feed their pet food products to their pets? 

k. Whether Defendant recalled the pet food products? 

1. Whether Defendant was negligent in manufecturing or processing d>e pet food 
products? 

m Whether using the products as intended - to feed their pets - resulted in loss, 
injury, damage, or damages to the Class? 

n. Whether Defendant's negligence proximately caused loss or injury to damages? 
o. Whether Class members suiFered direct losses or damages? 
p. Whether Class members suffered indirect losses or damages? 
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q. Whether Defendants' acts or practices violated state Deceptive Trade Practices 

Acts? 

59. The claims or defenses of the representative parties arc typical of the claims 
or defenses of the Class. 

60. The representative parties will fairly and adequately protect die interests of 
the Class. 

61 . Prosecuting separate actions by individual members of the Gass would create 
a risk of either - 

a. Inconsistent or varying adjudications with respect to individual members of the 
class which would establish mcompatible standards of conduct for defendants, the parties 
who oppose the class, or 

b. Questions of law or fact common to the members of the class predominate over 
any questions affecting only individual members, and a class action is superior to other 
available methods for the fair and efficient adjudication of the controversy. 

c. Few, if any, Class members have an interest in individually controlling the 
prosecutionof separate actions; 

d. Plaintiff is unaware of any litigation concerning the controversy already 
commenced by members of the class; 

e. It is desirable to concentrate the litigation of the claims in this forum; 

{. No unusual difficulties are likely to be encountered in the management of a 
class action. 
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62. The undersigned Attomeys for Plaintiif and the Class request that the Court 
appoint them to serve as class counsel first on an interim basis and then on a permanent 
basis. 

63. They will fairly and adequately represent the interests of the class, have 
identified or investigated the Class's potential claims, are experienced in handling class 
actions, other complex litigation, and consumer claims of the type asserted in the action, 
know the a[q)Ucable law, will commit sufficient resources to represent the class, and are 
best able to represent the Class. 

64. Plaintiff requests this Court to certify this Class in accordance with Rule 23 
and the Class Action Fairness Act of 2005. 

XII. Jury Demand 

65. The Class demands a jury trial on all issues triable by a jury. 

XIII. Prayer for Relief 

Wherefore, premises considered. Plaintiff prays that the Court grant the foUowuig 

reUef: 

1 . That process issue and Defendant be served. (PlaintifT s counsel will fu^t 
provide Defendant's agent. Corporation Trust Company, 820 Bear Tavern 
Road, West Trenton, NJ 0862S with a Notice of Lawsuit by mail pursuant to 
the Federal Rules) 

2. That as soon as practical, the Court certify a Class, defined herein, or modified 
as appropriate under the facts and law. 

3. That the Court fmd that Plaintiff has satisfied Rule 23's and federal law's 
requirements for certifying a Class. 
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4. Tliat the Court find that Defendant manufactured or processed the pet food 
products that were sold or offered to salt to PlabtijF and the Class. 

5. That the Court find that Defendant intended PlaintifTand Class members to 
beheve that the pet foods sold were fit and safe for consumption by then- pets. 

6. That a trial be held and Defendants be held liable to the Class for - breach of 
warranty, negligence, and under state statutes prohibiting deceptive trade 
practices. 

7. That the Class be awarded an amount sufficient for direct damages occasioned 
by Defendants' acts and practices. 

S, That the Class be awarded an amount sufficient for mdirect, consequential, 
and incidental damages occasioned by Defendant's acts and practices. 

9. That the Class be awarded treble damages or special damages authorized by 
state statutes prohibiting deceptive trade practices, depending upon the State 
where the Class Member lives. 

10. That the Coxirt award reasonable attorney's fees and costs and expenses 
recoverable under law. 

11. That the Court order such other, ftnther relief as the case requires and justice 
demands. 

Dated: March 1 9, 2007. 

Respectfully submitted, 

/s/ A. James Andrews 

A. James Andrews, BPR # 1 5772 
905 Locust Street 
Knoxville, Tennessee 37902 
(865) 660-3993 
Fax: (865) 523-4623 
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/s ^grry A. Craft 

Perry A. Craft, BPR # 6057 

Craft & Sheppard, PLC 

TheShilohBuildiiig 

2 1 4 Centerview Drive 

Suite 233 

Brentwood, Tennessee 37027 
(615) 309-1707 
(615) 309-1717 (fax) 



/s /Nichole Bass 

NicoleBas^, BPR #021383 
905 Locust Street 
Knoxville, Tennessee 37902 
(865)310-6804 



Cost Bond 

We are sureties for costs not to exceed $1 ,000. 

/s/ A. James Andrews 
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TRUJILLO RODRIGUEZ & RICHARDS, LLC 

Donna Siegd Moffe, Esquire 

Lisa J. Rodriguez, Esquire 

8 Kings Highway West 

HaddiHifield,NJ 08033 

TEL: (856)795-9002 

FAX: (856)795-9887 

BERGER & MONTAGUE, P.a 
Sbenie R. Savett, Esquire 
Michael T, Fantini, Bfiquire 
Russell D. Paul, Esquire 
1622 Locust Street 
Philadelphia, PA 19103 
(215) 875-3000 

Attorneys for Plaintiffe and the Gass 



XJNITKD STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 



Jared Workman^ and Mark and Mona Cohen, 
on behalf of fhemsolves and all others 
similarly situated, 

Plaintiflfe, 



vs. 



Menu Foods Limited, Menu Foods Inc., and 
Menu Foods Midwest Corporation 



Defendants, 



Civil Action No. 



COMPLAINT - CLASS ACTION 
JURY TRIAL DEMANDED 



PLAINTIFFS* CLASS ACTION COMFLAPJT 

Plaintiffs Jared Workman, and Mark and Mona Cohen, by their attorneys, allege upon 
information and belief, the following: 

1 . This class action is brought, and these proceedings instituted, to redress the harms 
resulting from the manufecture, production, and sale by Menu Foods Limited, Menu Foods Inc. 
and Menu Foods Midwest Corporation of dog and cat food marketed under over 90 brand names. 
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Plaintiffs make the following allegations, except as to the allegations specifically pertaining to 
Plaintiffe and PlaintifS' counsel, based upon the investigation undertaken by Plaintiffs' counsel, 
which included, iiMalia, twiew and analysis of Defendant's website, press releases, news 
articles^ and pleadings tiled in other suits. 

PRELIMINARY STATEMENT 

2. Defendants manniactute and sell over 90 brands of pet food for cats and dogs, 
ineluduig popular labels like lams and Eukanuba and private label brands sold at large retail 
chains. On March 16, 2007, the parent company of Menu Foods Limited issued a press release 
announcing the recall of 60 million cans of contaminated dog aad cat food manufactured 
between December 3, 2006 and March 6, 2007. The recall covers the "cuts and gravy" style pet 
foods in cans and pouches manufiictured at two of Menu Foods Limited's U.S. manufacturing 
facilities - Menu Foods, Inc. and Menu Foods Midwest CorpOTation, located in New Jersey and 
Kansas, respectively. 

3. The recalled pet food that Plaintiffs and Class members purchased and fed to their 
pets caused their pets to become ill through kidney disease, requiring veterinarians visits, 
medications, hospitalizations and, in some cases, burials of those pets that died due to renal 
failure caused by the contaminated pet food. Many pets that consumed the recalled tainted food 
now require ongoing monitoring of their health to ascertain the extent of the damage to their 
kidneys. 

4. Plaintiffs here seek damages, mjiinctive relief, attorneys' fees, and costs against 
Defendants. 
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PARTIES 

5. Plaintiff Jared Worionan resides at 1 150 Unit D, Monn* Drive, Boulder, CO, 
80303. Plaintiff Woikmatt purchased and fed his cat lams pet food that was manufiicturcd by 
Defendants during the Class Period. This cat, named Seth, became ill with kidney disease, was 
hospitalized, and subsequently died of acute renal failure. In addition to the cost of purchasing 
the contaminated food, Plamtiff Workman incurred economic costs in connection with the 
medical treatment and burial of his cat, as well as continuous medical monitoring of his other 
two cats. 

6. Plaintifis Mark and Mona Cohen reside at 1415 Brighton Street, Philadelphia, 
PA 191 1 1 . Plaintiffs purchafied and fed their dog lams pet food that was manufactured by 
Defendants during the Class Period. This dog. named Cookie, subsequently developed 
symptoms of acute renal failure. In addition to the cost of purchasing the contaminated food, the 
Cohens incurred economic costs in connection with the medical treatment and damage to 
personal property caused by their dog's illness. 

7. Defendant Menu Foods Limited is a Canadian coiporation located at 8 Falconer 
Dr., Mississauga, ON , L5N IBl. Menu Foods Limited has done business throughout the United 
States and in the State of New Jersey at all times relevant to this lawsuit. 

8. Defendant Menu Foods Inc. is a New Jersey corporation, with its. headquarters at 
9130 Griffith Mogan Lane, Pennsaukcn, NJ 081 10. Menu Poods Inc. has done business 
throughout the United States and in the State of New Jersey at all times relevant to this lawsuit. 
Menu Foods Inc. is a wholly-owned subsidiary of Menu Foods Limited and manufactures pet 
food for distribution in the United States. 
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9. Defendant Motu Poods Midwest Corporation is a DcUwarccoiporetion, with its 
headquarters at PO Box 1046, 1400 BuBt Logan Ave., Emporia, KS 66801. Menu Foods 
Midwest Corporation has done business throughout the United States and in the State of New 
Jcriiey at all times relevant to this lawsuit- Menu Poods Midwest Cmporetion is a whoUy-owned 
subsidiary of Menu Foods Limited and manufhctures pet food for distribution in the United 
States. 

10. The events complained of occurred throughout the United States and in the State 
of New Jersey, 

JURJSDICriON AND VENUE 

11. This Court has original jurisdiction over this class action under 28 U.S.C. 

§ 1 332(dX2), (d) (5XB), (d) (6) because (i) there are 1 00 or more class members, (ii) there is an 
aggregate amount in contaiversy of at least $5,000,000, exclusive of interest and costs, and (iii) 
there is minimal diversity because at least one plaintiff and one defendant are citizens of 
different states. 

12. Venue in this Court is proper in that Defendants transacted business in this county 
and the conduct complained of occurred in this district, as well as elsewhere in New Jersey. 

STATRMKNT OF FACTS 

1 3 . Defendant Menu Foods Limited purports to be the leading North American private 
labeVcontract manufacturer of wet pet food products sold by supermarket retailers, mass 
merchandisers, pet specialty retailers, and other retail and wholesale outlets. In 2006, Menu Foods 
Limited produced more than one billion containers of pet food. 

14. Defendant Menu Foods Limited is the parent company of, and wholly-owns, both 
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Defendant Menu Foodis, Inc. ("MFT)* located in Pcauisauken, New Jersey, and Defendant Menu 
Foods Midwest Corporation ("MFMCD, located in Emporia, Kansas. MFl and MFMC are two of 
Menu Food Limited's manufectiirtng feCflititis in the United States. 

15. At least from December 3, 2006 through March 6, 2007, Defendants failed to adhere 
to proper safety standards and failed to ensure that the pet food they manufectured and sold was free " 
from contamination. More specifically, on March 16, 2007, the parent company of Menu Foods 
Limited issued a press release whereby it announced fte recall of a portion of the dog and cat food 
manuftctured between December 3, 2006 and March 6, 2007. The recall covers the "cuts and 
gravy" style pet foods in cans and pouches manufoctured at two of Menu Food Limited's facilities - 
MFl located in Pennsauken, New Jersey and MFMC in Emporia, Kansas. 

1 6. Rjeportedly , 60 million cans and pouches of the pet food were recalled. 

1 7 . The recalled pet food was sold under more than 90 brand names, including popular 
labels like lams and Eukanuba and private label brands sold at large retail chains. A list of all brand 
names that were recalled is contained on the Company's website and is attached hereto as 
Addendum A. Retailcre who sold the contaminated products include Ahold USA^ Kroger Co., 
Safeway. Wal-Mart, Pet Smart, and Pet Value, among others. 

1 8 . Menu Foods Limited aclcnowledgcs receiving complaints in the United Staites which 
raised concern about pet food manufectured since early December 2006, and its impact on the renal 
health of the pets consuming the products. The Company has discovered that timing of the 
production associated with these complaints coincides with the introduction of an ingredient from 
a new supplier. 

1 9. Stephen Sundlof, the Food and Drug Administration's (FDA) chief veterinarian, 
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said that Metiu Foods began its own taste tests of its pet food beginning February 27, 2007 in 
approximately 40 to 50 pets. Within a few days, animals begM showing signs of sickness. In 
early March 2007, 7 animals died. Menu Foods annoimccd its recall weeks later, on March 16, 
2007. 

20. The FDA has reported that it received nrnnerous calls and coinplaints from 
owners of sick and deceased pets, who flooded phone lines at State FDA offices, as well aa calls 
from veterinarians and pet food companies, gee T>ns Aneeles Times. March 20, 2007. 

21. To date, therc are 15 confirmed death. The FDA expects the death toll to rise. 

22. The FDA said that the investigation is focused on problems with wheat gluten, 
which Menu Foods Limited said had been earning from a new supplier. Wheat gluten is a source 
of protein and was used to thicken the gravy m the pet food 

23. Plaintiff Jaied Workman owned a cat named Seth. During December 2006, 
PlaintifT Workman fed his cat lams pet food, as well as other brand name cat foods which are 
now listed on the Company's recall list as contaminated products, 

24. In December 2006, Plaintiff Workman noticed that his cat, Selh. was acting 
strangely. He was lethargic and eating less than usual. Plaintiff called his cat veterinarian, who 
came to the house to perform blood work. The vet reported that Seth was dying of kidney 
failure. Plaintiff Workman then took Seth to an animal hospital in Greeley. Colorado. After 
several days in the hospital, it became clear that Seth was most likely sufTering from acute renal 
faihire. After about one week in the hospital, and despite constant medical treatment, Seth died. 

25. In addition to Plaintiff Woritman suffering emotional distress ftom the loss of his 
cat, he spent approximately $2,500 in vetermarian bills and burial costs, which was not covered 
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by iimiiimce. In addition, Plaintiff Workman spend almost $300 to have bis other two cats 
tested, and will incur additional costs to have them continually nwnitored. In addition to these 
costs, Plaintiff Workman has not received any refunds for the coat of the cotttammatEd pet food 
that he initially pnrehased. Finally, he estimates that it will cost him approximately Sl.OOO to 
purchase a tiew cat 

26. Plaintiffe Mark and Mona Cohen own an 1 1 month old dog named Cookie that is 
a Yorkie-Bijain mix. Beginning January 2007, the Cohens' dog Cookie became violently ill 
with severe voraitmg. The Cohens had been feeding Cookie lams dog ibod. 

27. In January and February 2007, Cookie's condition worsened and Cookie 
developed Symptoms of kidney disease, mcluding vomiting, lethargy, excessive thirst, loss of 
appetite and dehydration. The Cohens took Cookie to the veterinarian on four separate 
occasions, including a midnight visit on February 9, 2007 to a veterinarian emergency room 
which required an x-ray at an additional cost of $300. 

28 . Although the Cohens* suspected that the lams food might be involved in Cookie's 
condition, they were assur^ by their salesperson at PetSmart that this was imcquivocally not Hie 
case and that Cookie should not be switched to a different dog food. The Cohens, however, 
insisted a switch be made, and purchased, at the recommendation of their PetSmart salesperson, 
a dog food under the brand name Nutro. Both lams and Nutro were manufectured and recalled 
by Defendants. 

29. Cookie is currently on an anti-nausea medication called Reglin and requires 
additional vetrinarian visits and monitoring of her kidney functions. 

30. In addition to suffering emotional distress, the Cohens have incurred the costs of 
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medical bills not covered by their put inaiimtice, prescription medication bills, daniflgp to their 
personal property including rugs and carpets caused by their's pet's illness, and tile costs of 
future medical ittonitoiing of their dog. . - , 

31. As a result of Defendants* wrongful actions, Plaintiffs and Class members have 
sick or deceased pets, and have suffered economic damages, including, but not limited to, the 
costs of the recalled pet food, the costs of medical treatment for their pets, burial costs, the costs 
to tq>lace their pets, and the costs to replace or clean personal property damaged as a result of 
their pets' illnesses. 

32. In addition, thcf r pets will retpiire continuous medical monitoring to gauge the 
long-term effects of the contaminated pet food on their kidney functions and overall health. 
Therefore, because tiie precise impact on the health of class membcrc' pets is not currently 
known, Plaintiffe and the Class seek the cost of medical monitoring for their pets. 

CLASS ACTION ALLEGATIONS 

33. Plaintiflfe bring this action on their own behalf and on behalf of all other persons 
similarly situated. 

34. The class which Plaintiffs seek to represent are composed of all persons in Uie 
United States who purehased any of the pet food brands manuf^tured by Defendants during the 
period commencing December 3, 2006, and ending March 6, 2007 (the "Qass Period") that were 
recalled by Defendants. 

35. The class is composed of thousands, and possibly millions, of persons, the joinder 
of whom is not practicable. The disposition of their claims in a class action will benefit boOi the 
parties and the Court. Defendants have recalled 60 million cans of pet food that it sold 
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ijirougbout the United States during the Qass Period, and thus the Class is sufficiently numerous 
to make joinder impracticable, if not impossible. 

36. Thcrc are questions of feet and law which are common to all members of the 

Qlm, including, inter alia, the following: 

1. Aether Defendants breached any express or implied warranties when 
they manufactured and sold the recalled pet food; 

2. Whethw Defendants* negligently manufactured and sold the recalled 
pet food; and 

3 . Whether the Class has been damaged, and if so, the appropriate measure 
of damages including the nature of the equitable relief to which the class 
is entitled. 

37. The above common issues of feet and law predominate over any arguable 

individualized issues. 

3 8. Plaintifis* claims are typical of the claims of the other members of the class 
because PlaintifiEs* and all of the Class members' damages arise from and were caused by having 
purchased and fed the recalled pet food to their pets. As a result, the evidence and the legal 
theories regarding Defendants' alleged wrongful conduct are identical for Plaintiffe and alt of the 
Qass members. 

39. Plaintiffs will fairiy and adequately protect the interests of the members of the 
Class, and Plaintiffe have no interests which are contrary to or in conflict with those of the Class 
they seek to represent. Plaintiffs have retamed competent counsel experienced in class action 
litigation to finther ensure such protection and to prosecute this action vigorously. 

40. The prosecution of separate actions by individual members of the class would 
create a risk of inconsistent or varying adjudications with respect to individual members of the 
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class, which would establish incompatible standards of conduct for the party opposing the class 
and would lead to rcpetitioua trials of the numerous common questions of fects and law. 
Plaintiffe do not believethat any difficutty will be encountered in the management of this — 
litigation that would preclude its maintenance as a class action. Plaintiffe believe and diereforc 
aver that claims are small in relation to the costs of an individual suit, and a glass action is the 
only proceeding pursuant to which Class members can, as a practical matter, recover. As a result 
a class action is superior to other available methods for the fair and efficient adjudication of this 
controversy. 

4 1 . Proper and sufficient notice of this action may be provided to the Class members 
through notice published in appropriate publications. 

42. Plaintiffs and the members of the Class have suflfered irreparable harm and 
damages as a result of the Defendants' wrongfiil conduct as alleged herein. Absent 
representative action, Platntiffe and the nfiembers of the Oass will continue to suffer losses, 
thereby allowing these violations of law to proceed without remedy. 

COUNT I - BREACH OF EXPRESS WARRANTY 

43 . Plaintifife incorporate by reference die preceding paragraphs as if they were fully 
set forth herein. 

44. Deibidants expressly warranted diat the recalled brands of pet food were, in fact, 
ingestiblc food that was safe fiir consumption by dogs and cats. 

45 . In addition, Defendants made numerous express warranties about die quality of its 
food and its manufacturing facilities. For example. Menu Foods touts the claim that it 
"mamifacturets] die private-labcl wet pet-food industry's most comprehensive product program 
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with tiie highest standards of quality" and it operates "state-of-the-art" manufacturing facilities 
in the United States and Canada. 

46. Members of the Class were induced by Defendants' labeling, advertising and 
maricctijig liie recalled brands of pet food as "food" to rely upon said express wairanty, and did 
so rely in purehasing the recalled brands of pet food and feedmg them to their pets. 

47. In reliance on Defendants' untrue wamnlies, Plaintifife and the Class purchased 
the recalled pet food and fed that food to their pet$, 

48. Plaintiffs and members of the Class sustained damages as a proximate result of 
said breach of warranty. 

COXJNT M - BREACH OF IMFLIED V/ASRAKTY 
OF MERCHANTABIUTY 

49. Plaintiff incorporate by reference the preceding paragraphs as if they were folly 
set forfo herein. 

50. Defendants are merchants pursuant to sections 2- 1 04 and 2-3 1 4 of the Uniform 
Commercial Code with respect to pet foods. 

5 1 . Through Defendants* marketing, labeling, and sales. Defendants impliedly 
warranted that the recalled pet food, which was sold to Plaintiffe and Class members and fed to 
their pets, was fit for the ordinary purpose for which it was intended, namely, to safely feed and 
nourish pets wifoout any resulting negative health effects, pursuant to section 2-314 of the 
Uniform Commercial Code. 
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52. Through Defendants' marketing, labeling, sad sales. Defendants knew that 
PlaintifTs and Class members would purchBse the recalled pet food at issue for the ordinary 
purpose of feeding their pets.- "0 

53. Defendants manufactured, labeled, advertised, sold, and distributcsd the recalled 
pet ftjods at issue for the ordinary purpose for which it was |>uichased by Plaintiffs. 

54. Plaintiffi and Class members purchased and used the recalled pet foods for the 
ordinary purposes for which such goods arc sold, namely feeding ihem to their pets. 

55. Plaintiffe and Class members relied upon Defendants' reiMWsentations and claims 
to purchasing the recalled pet foods. 

56. The recalled pet foods purchased by Plaintiffs and Class members wore unfit for 
their ordinary purpose when sold. In fact, such pet foods were contaminated and caused severe 
illness and/or death of the pets that consumed them. Therefore, Defendants breached the implied 
warranty of merchantabihty in the sale of ihe recalled pet foods at issue. 

57. Plaintiffs and members of the Qass sustained damages as a proximate result of 
said breach of warranty. 

COUNT JH - NEGLIGENCE 

58. Plaintiffe incorporate by reference the preceding paragraphs as if they w^ fiilly 
set forth herein. 

59. Defendants owed a duty to pet owners who purchased its products to ensure that 
their pet food was safe for pets to consume and free from contamination, such that no pets 
consuming these products would be injured or die as a result of such consumption. 

60. Defendants breached said duty as described herein above when they failed to 
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adhere to proper safety standanjs and Med to properly ensure the safety of (heir products when 
they sold contuminated pet food, proximately causing damage to Plaintiffe and members of the 
Oass, 

61. As a proximate lesult of ilie Defendants* conduct described herein, Plaintiffs and 
members of the Class have suffered damages as a result and contmue to suffer damages as a 
result. 

JURY DEMAND 

Plaintiffs hereby request a trial by jury on all issues triable by right before a jury. 

PRAYER FOR RELIEF 
THEREFORE, Plaintiffs pray for judgment as fellows: 

1 . That this Court certiiy this action as a aass action pursuant to Federal Rule of 
Civil Procodnre 23<a) and (bX3), and appoint Plaintiffs and their counsel to 
represent the Class; 

2. That this Court enter judgment and award damages in favor of Plaintiffs and the 
Class, and against Defendants under the theories alleged herein; 

3. That this Court establish a fimd for the medical monitoring of Plaintiff* pets to 
discover and treat the extent of kidney damage these pets have sulfered as a result 
of consummg Defendants* recalled pet food; 

4. That this Court awartl Plaintiffe all attorneys' fees, expenses and costs of this suit; 

5. That this Court awanl PlaintiSs pre-judgment and post-judgment uiterest at the 
maximum rate allowable by law, compounded daily; and 
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6. That this Court grant such other, further, and different relief that tiie Court deems 
neeessaty, jtist, and proper. 
Dated; March 22, 2007 Respectfully submitted, 

TRUJILLO RODRIGUEZ & RICHARDS, LLC 



Rv /s Donna SiecelMoffa 

Donna Siegel Mo£&, Esquire 
Lisa J. Rodriguez, Esquire 
8 Kmgs Highway West 
Haddoniield.NJ 08033 
TEL: (856)795-9002 
FAX: (856)795-9887 



BERGBR & MOMTAGUE, P.C. 
Sherrie R, Savett, Esquire 
Michael T. Fantini, Esquire 
Russell D. Paul, Esquire 
1622 Locust Street 
Philadelphia, PA 19103 
(215)875-3000 

ROVNER. AIXEN, ROVNER ZIMMERMAN & 
NASH 

Robert A. Rovner, Esquire 
Jeffrey I. Zinjmsnnan, Esquire 
175 BustJeton Pike 
FeastervillB, PA 19053-6456 
(215) 698-1800 

Attorneys for Plaintiffs and the Class 
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Recalled Menu Foods' Pet Food Brands' 



1 http://www.menufoods.coiti/T ecall/nroduct cat.html. accessed March 21 , 2007; 
http://www.nienufoods.com/recall/Droduct dog.hUDl. accessed Maich 21, 2007. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 



Lauri A. Osbofne, Individually and On Behalf 
of All Others Similarly Situated, 

Plaintiff, 

vs. 

MENU FOODS, INC. 

Defendant. 



No, ii6'h,-HHK^i : 

DEMAND FOR JURY TRJAL ' 



CLASS ACTION COMPLAINT 

PlaintifT Lauri A. Osborne brings this class action complaint against Menu Foods, Inc. 
TMenu Foods") to seek redress for herself and other individuals injured by its sale of 
contaminated pet food throughout the United States. 

NATURE OF THE CASE 

1 . Menu Foods, one of the largest pet food manufacturers in the world, 
recently issued amass recall of 42 brands of cat food and 51 brands of dog food. 

2. That recall was issued belatedly as a result of evidence that the pet 
food in question was contaminated with a potentially lethal agent, 

3. When ingested by an animal, the contaminated pet food can cause 
immediate renal failure, resulting in complete shutdown of the animaFs kidneys and, ultimately 
its death. 

4. Menu Foods' actions in selling the contaminated food and failing to issue the 
recall sooner were reckless and in breach of its duties and warranties to its customers. 
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3. Tho^ actions were a pipximate cause of injury to and the deaths of currenUy 
untold numbers of pets, including plaintiff Lauri A. Osborne's cats, as described more fully 
below. 

6. On behalf of a nationwide class, Lauri A. Osbome seeks redress for that 
misconduct. 

PARTIES 

7. Plaintiff Lauri A. Osbome is a citizen of Connecticut, residing in Terryville, 
Litchfield County, CT. 

8. Defendant Menu Foods is the self-proclaimed "leading manufacturer of private- 
label wet pet food in North America," It is a New Jersey Corporation with its principal place of 
business in New Jersey, h does business throughout the United States and throughout 

. Connecticut. It also has offices in Ontario, Canada. 

JURISDICTION 

9. The Court has origmai jurisdiction over this complaint pursuant to 2S U.S.C. 

§ 1332 (a) because (a) ptaintiff and numerous members of her putative class arc citizens of states 
difTerent from those of which Menu Foods is a citizen; (b) the amount in controversy exceeds 
$75,000^ exclusive of interests and costs; and (c) none of the jurisdictional exceptions contained 
in 2« U.S.C. § 1332 (d)(4)-{5) applies to the instant action. 

VENUE 

10. Venue is proper in this District pursuant to 28 U.S.C § 1391 (b) and (c). The 
Defendant transacts business in this District, and many of the acts constituting the violations of 
law alleged herein occurred in this District. 
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FACTS 

1 1 . Menu Foods holds itself out to the public as a manufacturer of safe, nutritious, 
and high-quality dog and cat food. 

12. It makes numerous express warranties about the quality of its food and its 
manufacturing facilities. 

13. For example, Menu Foods touts the claim that it "manufacture[s] the private label, 
wet pet-food industry's most comprehensive product program with the highest standards of 
quality" and it operates "state-of-the-art" manufacturing facilities in the United States and 
Canada, 

1 4. Menu Foods intended for pet owners to believe its statements and trust that its pet 
food is of first-rate quality. 

15. On or about March 1 6, 2007, Menu Foods announced a recall of approximately 42 
brands "cuts and graivy" style dog food and 51 brands of "cuts and gravy" style cat food, all 
produced at Menu Foods* facility in Emporia, Kansas, between December 3, 2006 and March 6, 
2007. 

1 6. Weeks before the recall. Menu Foods had received numerous complaints 
indicating that pet food originating from the Emporia plant was killing pets. 

17. As a resuh of these complaints. Menu Foods tested its food on approximaitely 40 
to 50 pets. Seven of those pets died after ingesting the food. 

18. Despite having actual knowledge of both the complaints it received and its own 
study, Menu Foods delayed for weeks before issuing the notice of recall. 

1 9. Even then, its recall was conducted in a negligent manner. For example, both its 
website and the toll-fiee number it provided to the public were Gnequently non-operational. 
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FACTS RELATING TO THE NAMED PLAINTIFF 

20. On or about Febniary 25, 2007 Plaintiff purchased a 24 can variety pack of lAMS 
adult cat food from a Walmart store for her thritcen year-oJd cat, Gizmo, her thirteen year-otd cat, 
Ziggy, and her eleven year-old cat, Oreo. 

21 . Menu Foods is the manufacturer of lAMS adult cat food. 

22. On or about March 4, 2007. shortly after ingesting Menu Food's cat food, Gizmo 
went into renal failure. Oizmo's kidneys shut down, and on March 5, 2007, she had to be put 

23. Osborne incurred over $1 ,200 in veterinaiy expenses relating to the attempts to 
save Gizmo's life and, in addition, to save her other cats. Specifically, another 13 year-old cat, 
Ziggy has been ill with problems since ingesting the same food, and Oreo, an ! 1 year-old cat 
owned by Osborne has also been sick. 

24. Gizo had been with Osborne's family since 1994. 

25. The loss of Gizmo and illness to her other pets has been devasting to Osborne. 

CLASS ALLEGATIONS 

26. Osborne brings this action, pursuant to FRCP 23(bK3), on behalf of herself and a 
class (the "Class") consisting of herself and all others who purchased pet food in the United 
States that was ultimately subject to the March 16, 2007 Menu Foods recall. 

27. Upon infonnation and belief, there are over 100,000 members of the Class such 
that joinder of all members is impracticable. 

28. Common questions of law and fact exist as to alt members of the Class and 
predominate over questions affecting individual members. Common questions for the Class 
include: 
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(a) Did Menu Foods act negligently in failing to prevent contaminalion of its 

petfood? 

(b) Did Menu Foods act ne^gently in failing to warn its customers in a 
timely and effective manner of the danger of its pet food? 

(c) Did Menu Foods' breach express and/or implied warranties relating to the 
sale of its pet food? 

29. Osborne will {airly and adequately protect the interests of the Class, her claims 
are typical of the claims of the members of the class, and she has retained counsel competent and 
experienced in class action litigation. 

30. A Class action is superior to other available methods for ^rly and efficiently 
adjudicating this controversy because, among other things, (a) joinder of all members of the class 
in impracticable, atid (b) many members of the class cannot vindicate their rights by individual 
suits because their damages are small relative to the burden and expense of litigating individual 
actions. 

COUNT 1 
(Breach of Warranting) 

3 1 . Plaintiff incorporates by reference the foregoing allegations. 

32. Menu Foods breached express warranties to PlaintifT and violated the Unifbrm 
Commercial Code. 

33. Menu Foods breached implied warranties to Plaintiff and violated the Uniform 
Commercial Code. 

34. Menu Foods breached the implied warranty of merehaAt^bility, 
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35. As a proximate cause of this misconduct, plaintiff and her class suflered actual 
damages, including without limitation the cost of the contaminated pet food and resulting 
veterinary bills? ■ 

WHEREFORE, Plaintiff, on behalf of hCiself and the Class, prays for the following 

relief: 

1 . An order certifying the Class as defined above; 

2. An award of actual damages; 

3. Appropriate injunctive relief; 

4. Medical monitoring damages; 

5. Reasonable attorney's fees and costs; and 

6. Such further and other relief the Couti deems appropriate. 

COUNT II 
(Negligence) 

36. PlaintifT incorporates by references the foregoing allegations. 

37. Menu Foods owed its customers a duly to offer safe, non-contaminated products 
in the stream of commerce. 

38. Menu Foods breached this duty by failing to exercise care in the producing, 
processing, manufacturing and offering for sale of the contaminated per food described herein. 

39. Menu Foods iurther breached this duty by failing timely and effectively to warn 
plaintiff and the cla^ of contamination even after h had actual knowledge of that fact and of 
the resulting risks. 
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40. As a proxitDste cause thereof, plaintifr and her class suffered actual datnages, 
including without limitation the cost of the contaminated pet food and any resulting veterinary 
bills. 

WHEREFORE, Plaintifr, on behalf of herself and the Class, prays for the following 

relief: 



1. 



An order certifying the Class defined above; 



2. 



An award of actual damages; 



3. 



Appropriate injunctive relief; 



4, 



Medical monitoring damages; 



5. 



Reasonable attorney's fees arid costs; and 



6. 



Such further and other relief the Court deems appropriate. 



JURY DEMAND 



Plaintifr requests trial by jury of all claims thai can be so tried. 
March 26, 2007 By: "' ^ 




Bruce E. Newman 

NEWMAN, CREED & ASSCKIATES 

99 North Street, Route 6 

P.O. Box 575 

Bristol, CT 0601 1-0575 

(860) 583-5200 

Federal Bar No. : 12301 
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